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Protection for the arts has come a long way in the past century but as the art culture continues to 

grow and evolve, the laws associated with it must change as well. One of the more recent and 

controversial mediums in art to deliberate legally is public art. Public art has many different 

aspects that should be considered; like how is public art defined, where is the line drawn between 

legal and illegal public art, and what laws exist that can protect artists from the many different 

types of legal cases that encompass art located in public spaces? Public art can range from 

commissioned pieces to self-driven artwork to street art. Art law is struggling to keep up with the 

changing parameters of public art, both legally and illegally created; therefore laws, like VARA, 

the Copyright Act and the First Amendment, need to be adapted to protect particular aspects of 

public art and the artist that created the work. 

 

WHAT IS PUBLIC ART?   

Public art is fairly broad in its definition – it “can take a wide range of forms, sizes, and scales—

and can be temporary or permanent. Public art can include murals, sculpture, memorials, 

integrated architectural or landscape architectural work, community art, digital new media, and 

even performances and festivals” (Public Art). The Association for Public Art describes public 

art as: 

… not an art “form.” Its size can be huge or small. It can tower fifty feet high or 

call attention to the paving beneath your feet. Its shape can be abstract or realistic 

(or both), and it may be cast, carved, built, assembled, or painted. It can be site-

specific or stand in contrast to its surroundings. What distinguishes public art is 

the unique association of how it is made, where it is, and what it means. Public art 

can express community values, enhance our environment, transform a landscape, 
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heighten our awareness, or question our assumptions. Placed in public sites, this 

art is there for everyone, a form of collective community expression. Public art is 

a reflection of how we see the world—the artist’s response to our time and place 

combined with our own sense of who we are (What is Public Art). 

This definition depicts the wide scope of what public art is. Not only does the artwork itself 

convey the meanings and emotions that the artist wanted to share, but it also connects the work 

socially, culturally, and even politically to the environment it is hosted in. Public art defined, as 

above, doesn’t limit the legality of the work; the scope of public art can also encompass 

publically displayed art, such as graffiti and street art, which is usually cast as illegal art.  

 

Public art in the broad and legal sense would be art seen and found in public spaces (Public Art). 

The medium that it is made out of, the size and shape and depiction are up to the artist and vary 

just like any other genre of art. Usually the work is site-specific, created with the public location 

in mind and uses that environment to complete the art (Public Art). It is open to the public and 

free for anyone to observe and it provides “a heightened awareness in the viewer of the site of 

the people and the broader context of what’s around them” (Public Art).  

 

Public art also has an illegal side to it, most commonly known as Street Art or Graffiti. Graffiti 

can be seen on the sides of railroad cars, under bridges, on the sides of buildings, and throughout 

any urban environment. Graffiti, taken “from the Italian word graffere, means to scratch on the 

surface” (Miles). This is most commonly done by spray painting, stenciling, or by homemade 

stickers, but can also include pencils, charcoal and any other type of application of a medium to a 

surface (Miles).  
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WHAT PARTS OF THE LAW CAN BE APPLIED? 

How does public art tie into legal protection when considering laws such as the Visual Artists 

Rights Act (VARA), the First Amendment, and the Copyright Act? What exactly is VARA; 

VARA was passed in 1990 as an amendment to “the Copyright Act by providing to “authors” of 

certain singular or limited edition artworks the rights of attribution and integrity” (DuBoff 213). 

VARA is extremely limited in its coverage and fails to cover the majority of what would be 

considered public art; “VARA applies only to any work that is ‘a painting, drawing, print or 

sculpture,’ existing in a single copy, or limited edition of 200 or fewer signed and consecutively 

numbered” pieces (DuBoff 213). While at first glance, public art may seem to be considered 

covered, perhaps if it was a painting or drawing, in most cases, it is not covered. In fact, in 

August of 2006, “the U.S. Court of Appeals ruled specifically that VARA ‘does not apply to site-

specific art at all.’ Leaving no gray area, the court affirmed that ‘the plain language’ of the law 

‘does not protect site-specific art’” (Grant). This type of ruling makes it difficult for artists of 

public art to claim copyright protection on their work, even to the extent of their moral rights. 

This would include the artist’s right to create, the right of disclosure, and their right to withdraw. 

One of the biggest issues that artist’s have faced with public art is their right of integrity. This is 

where artists “have some rights to prevent their works from being altered, distorted, or 

destroyed” (DuBoff 220). This is an issue for both the legal and illegal side of public art.  

 

Another set of laws that are important to the issues with public art protection are those included 

under the First Amendment, the right to free speech and freedom of expression. Artists of all 

types struggle with their rights under the First Amendment, but public art, especially graffiti and 
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street art, is a great example of the types of art where the law is not defined enough to protect the 

works. One stance of graffiti artists is that the act of creating street art is taking a stand against 

the government and making a public statement (The Argument For Graffiti). Some graffiti artists 

with that perspective may also consider the reason graffiti is illegal is because the government 

doesn’t approve of their freedom of speech and self-expression and use the law to stifle their 

voices (The Argument For Graffiti). 

 

Public art also faces copyright infringement cases. It is particularly common for photographs to 

be taken of murals, graffiti, and other public works of art, but while other public forms of art, 

like architecture, have a level of copyright protection, most forms of public art do not. For 

instance, part of Section 120 of Title XVII,  “permits ‘pictorial representations’ of an 

‘architectural work that has been constructed’ as long as the building in question is ‘ordinarily 

visible from a public place’” is considered in public domain and does not reserve the right to 

maintain copyright protection (Smith). But Section 120 “is quite specific to architectural works; 

it does not tell us anything about the situation for a work of visual art that is painted on to the 

side of such a building or otherwise placed in a public spot” (Smith). Photographs of public art 

and imitations of the work are used by other artists and businesses towards their own creative 

projects, but due to the lack of protection offered to this style of art, it is mostly not protected. So 

how can an artist of a public piece of work claim protection from “fair use?” By the current legal 

standards, their protection is very low.  
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COMMISSIONED PUBLIC ART 

Commissioned public art can happen through a variety of ways but usually it is through a 

community or municipal agency, like an art non-profit organization or a city’s Parks and 

Recreation Department (Public Art). Public art can also be artist-driven and self-funded (Public 

Art). Art non-profits, like LexArts in Lexington, KY, place ‘call for artists’ posts on their 

website and offer descriptions about future public art pieces which include the project budget, 

site, timeline, intent and any other relevant information (Call For Artists). Depending on the 

organization and the project, the public art projects can be very specific in their requests or open-

ended.  

 

Controversy can arise from both approved, commissioned public art pieces and artist-driven 

works. Commissioned public art can run into issues with the artists right to integrity. Public art 

can be moved, taken down, left to disintegrate or be destroyed if the owner of the location 

decides to take that action. Tilted Arc, a lawsuit brought on by artist Richard Serra against the 

federal government’s General Services Administration, was a famous case regarding the removal 

of his commissioned public artwork (Grant). Another case regarding a floral installation in a 

public park in Chicago was brought to the courts when the Chicago Park District wanted to 

create a new bridge that impacted the wildflower arrangement (Grant). Both of these cases lost in 

the courts due to varying degrees of legality. A successful court case example would be of a 

Boston sculptor that was commissioned to create 27 sculptures for a park; the owner of the park 

later wanted to renovate the sidewalks and gardening of the park but the artist claimed that the 

pieces were “site-specific” and by changing the placement of them would ultimately amount to 



Moore	  7	  

the work’s destruction (Grant). This last case is a rare example of a public artist maintaining their 

artistic rights over a publically placed piece of art.  

 

Public opinion can also lead to controversy surrounding public art. Commissioned pieces that are 

approved should be considered safe to be installed and displayed, but that is not always the case. 

Issues for freedom of expression and artist’s moral rights are put to the test when their artwork is 

placed in public locations, even when the art is organized and approved by federal agencies or art 

organizations. In 2001, two artists, Sharon Rupp and Janette Hopper, who were asked to submit 

pieces of art to be displayed in Pasco, Washington’s City Hall had both of their approved pieces 

removed or prevented from being displayed due to being “offensive” and “sexually suggestive” 

(Boga). The artists ended up winning the case saying that the commissioning parties violated the 

First Amendment by not displaying the work as intended; the court notes that this problem could 

have been avoided if the commissioning party had “properly established and enforced a clearly 

articulated policy that would pass First Amendment muster” (Boga).  

 

ILLEGAL PUBLIC ART 

Commissioned and committee-approved public art already suffers from a variety of legal 

concerns, but when graffiti or illegal forms of public art are taken into consideration, there are 

even less avenues for artist and artwork protection. 5 Pointz, a now destroyed outdoor graffiti 

mecca, once housed an ongoing graffiti and street art exhibit (Grant). The artists of the graffiti 

brought the property owner to court over their rights considered under VARA (Grant). The 

artists lost the case and the building was destroyed along with all the artwork; the outcome of the 

court case basically told the artists that they knew the building was going to eventually be 
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dismantled and that the work was created under the assumption that it was temporary (Grant). 

Graffiti artists run the risk of their work being destroyed since the majority of the work is not 

located on approved and permitted surfaces.  

 

Even though graffiti art most of the time is considered temporary, the artists of the work should 

still be granted parts of copyright ownership of the artwork itself. There have been several cases 

of graffiti and street artists suing companies that have used replicas or imitations of their artwork 

in advertising campaigns, fashion designs, and films (Friedman). The artists are seeking 

monetary damages for copyright infringement of their works (Friedman). One of the cases, 

which is currently still in an ongoing litigation, is of an American Eagle Outfitters advertisement 

that features a recreation of Anasagasti, a Miami street artist’s, mural (Friedman). Not only does 

Anasagasti feel like he was stolen from, but the public use of his artwork feeds into the opposite 

type of culture and message he wants to be associated with (Friedman). Anasagasti’s credibility 

is on the line by being associated with a mainstream brand, while it serves the complete opposite 

to American Eagle, providing it with street credibility in a highly competitive market 

(Friedman). “Ultimately, the answer comes down to this — copyright is automatic when the 

work of art is “fixed”, including by being painted on a wall, so the artist holds a copyright in this 

mural.  Simply painting it in a public place does not make it public domain or give people any 

license to make use of it” (Smith).  

 

SUMMARY 

Both sides of public art struggle with the legal protections of their work, whether it is under 

VARA, the First Amendment, or for copyright infringement protection. It is both the artist and 
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the communities’ responsibility to aid in the process of protecting public artwork. The artists, 

especially those working for commissioned public art works, need to protect themselves by 

having detailed contracts that specify the various situations that could arise with publically 

located art, including long-term maintenance and expected decay, process for situations 

involving construction or possible movement, or notification of policy or law changes for public 

organizations. The community that helps facilitate the creation of public art needs to create and 

follow a process that helps protect the organization and the artist and does not allow the opinions 

of the public to over-step their boundaries. No one is going to appreciate or understand all pieces 

of artwork, but a level of respect needs to be maintained to help the creation and preservation of 

public art to continue to grow. With that process comes the growth of the legislation that is 

needed to provide the protection that public art needs.  

 

Overall, the laws that can apply to public art need to grow to become better equipped to handle 

this art form and its varying degrees of legality. Just as the Visual Artists Rights Act was added 

to the Copyright Act, more amendments need to be made to offer protection to public art forms. 

While there will always be grey areas, especially regarding graffiti and street art, commissioned 

pieces of public art should be entitled to the same protections as framed work in museums. Art 

law has a ways to go before it appropriately represents the varying aspects of art culture, but as 

seen over the years, the laws have been amended to better suit the constantly growing, creative 

culture in the United States.  
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